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ICTOPUYHI ETAIIA PO3BUTKY BUEHbD ITPO ITO30B TA ITPABO
HA ITO30B HA TEPUTOPII CYUACHOI YKPAIHU

Konaoina H. I

Hauionanvnuit ynieepcumem «0oecvKa 0puouuna akaoemin»
M. Qdeca, Ykpaina

V crarrTi ii1e MOBa PO iCTOPUYHI €TaNy PO3BUTKY NIPABOBUX BUCHB IIOJ0 BU3HAUCHHS MOHSTTS O30BY Ta
MpaBa Ha TI030B. AHAI3YIOTHCS JOKTPHUHAIBHI MOTVISIN JOPEBOTIOMIHHIX, PAASHCHKUX Ta CYYaCHHX YKpaiHCh-
KHX BYCHUX-NIPABO3HABIIB, BUIUISIOTECS XapaKTEPHI PHCH ICTOPHYHUX €TalliB PO3BUTKY HPABOBOT JOKTPHHH,
POOJISTBCST BUCHOBKH 1TPO BUHUKHEHHS | PO3BHTOK {HCTUTYTY LIMBLIBHOTO MO30BY sIK 3aC00y 3aXHCTY IpaB Ta
iHTepeciB rpOMaJIsH.

Knrouogi cnoga: 110308, 1paBo Ha 110308, 3BEPHEHHSI 110 Cyly 3 IO30BOM, IPE1 SIBJICHHS TO30BY.

3HaueHHS AOCIHIPKEHHS TIOHSTTS TI030BY 1 MOHATTS MpaBa Ia 0308 MoJisirae, HacamIie-
pel, y ToMy, IO 3 iX JIOTIOMOTOI0 BH3HAYAETHCS JOCTYIMHICTh CYIOBOTO 3aXMCTY TOpYIIIe-
HUX IUBUIBHUX MpaB. [IpaBo rpomajisiH Ha 3aXUCT MpaB i cBOOOA Bij MOPYLICHB i MPOTH-
npaBHUX nocsiranb (cT. 55 KoncruTynii Ykpainu) y HUBITBHOMY CyIOYMHCTBI y CIpaBax
MTO30BHOT'O MPOBA/KEHHS TpaHc(hopMOBaHO Y IpaBo Ha 1030B. ba3oBi gociiHKkeHHs, Tpo-
BEJICHI CTOCOBHO ITIpaBa Ha 030B, Oy 3p0o0JIeHi I1ie Y JTIOPEBOJIOLIHHI YaCH 3aCHOBHUKOM
XapKiBchKOi HayKOBOT IIKOJIM MpaBo3HaB1iB podecopom B. M. ['opaonom y 1906 Ta 1913
pokax y poborax «IIpaBo Ha uck», «OTCYTCTBHE MpaBa HA UCK» Ta PAIASTHCHKUM BUCHUM
podecopom M. A.T'ypuuem y MmoHorpadisx «I[IpaBo Ha uck» (1949) «Vuenue 00 ucke»
(1978), a moTiM NpoJOBKEH] y paasHChKi yacu BueHUMH A. A. JloOpoBonbsckum y 1965
poui y poboti «VckoBast ¢popma 3amuThl paBa», A. H. Koxyxapem y 1989 poui y po6oti
«IIpaBo Ha cyaeOHyIO 3alIMTy B HICKOBOM MPOU3BOACTBEeY, E. A Kpamennnnukosum y 1985
poui B pobotax «K Teopun npasa Ha nck» Ta «O nmpaBe Ha NPEeIbSIBICHNAE HCKay. 3pO3yMi-
UM € (aKT, 110 BKa3aHi HAyKOBI Mpalli € HeIOCTaTHIMU Ta HE BiJIIOBIAAIOTh peallisiM vacy,
a TOMy MOTpeOyIOTh Ieperisiay.

Cepen muceprauiiHuX poOiT paasHCHKUX BUYCHUX-IPOBIIHUX CIELIANIICTIB 3 Mpooie-
MaTUK{ HampsIMKy AOCHIDKEHHS, MEepII 3a BCE, CIiJ BUAUIMTH AOKTOPCHKY IHUCEPTAaLilo
I'. JI. Ocoxkinoi «IIpoGieMbl rcka u TipaBa Ha HCK» Ta KaHAWUJATCHKI nqucepraiii B. B. Ma-
kapoBa «Teopus UcKa B TpaskAaHCKOM IpoleccyaibHoM npase Poccun u ['epmanum» ta
B. O. AGononnHa «310ynoTpediaeHne MpaBoM Ha MCK B TPaXKIaHCKOM mpouecce [epma-
HUWY». Y BITYM3HSHIN K JOKTPHUHI IUBLIBHOTO TPOIECY Oe3MocepenHbo MpodaeMaTull
peaizariii nmpaBa Ha 1MO30B B pOOOTaX yKpaiHCHKMX HAyKOBIIIB NMPHUCBSIYCHI JIUIIE OKpeMi
PO3iaH HaBYaJIbHUX IMOCIOHHKIB 3 IIMBUTLHOTO TIPOIIECYAILHOTO TIPaBa, Ha IUCepTalliifHO-
My Ta MOHOTpa(hiYHOMY PiBHSIX HE ITPOBOJIMBCS K B3araii.
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Mema cTarTi mosTae y AOCITIHKCHH] TIEPITUX €TarliB PO3BUTKY (JIOPEBOIIOMIHOTO Ta
PaISTHCHKOTO) JOKTPUHATLHUX MOTJISAIB BITYM3HIHUX BUCHUX-TIPABO3HABIIIB 11010 BU3HA-
YEHHS TTOHATTS MO30BY Ta MpaBa Ha TI030B, aHAI3YIOTHCS ICTOPUYHI eTamy BUHUKHCHHS 1
PO3BHUTKY IHCTUTYTY IUBIIHLHOTO MTO30BY SK 3aC00Y 3aXHCTY MPaB Ta iIHTEPECIB TPOMAJISH.

Buknaoenns ocrnoenoco mamepiany. [1030B sk 3aci0 3aXHUCTy TTOPYIIEHOTO 200 OCTIOPIO-
BaHOTO TIpaBa € YHIKAJIbHUM 1HCTUTYTOM CYIOYHMHCTBA i BU3HAYAE OCHOBH 1 KOHCTPYKIIIIO
IIUBUTBHOTO TIPOIIECY. Y KOHTEKCTI HAIIOTO JOCIIIHKSHHS IHCTUTYTH MTO30BY Ta IpaBa Ha
HBOTO 1HTEPECYIOTh HAC K YHIBEpCalbHI MPOIEeCyaabHi 3ac00H 3aXUCTy, 60 Yepes i mpa-
BOBI1 IHCTUTYTH Ma€ MICIIe CYIOBE MPOBAKCHHS Ta 3MIMCHIOETHCS 3aXHUCT Cy0 €KTUBHHUX
MpaB 1 OXOPOHIOBAaHMX 3aKOHOM iHTepeciB. IIpoTsarom wacy cTaHoOBIEeHHS HayKd yKpaiH-
CHKOTO IUBUILHOTO TMPOIECYAILHOTO MpaBa cepell BUCHHX-TTPABO3HABINB BEJHCS JKBaBi
TUCKYCIi 3 TPUBOIY TOTO, II0 PO3YMITH IIiJ TO30BOM Ta MPABOM Ha HHOTO, K MPABUIHHO
BU3HAYUTHU IXHIO CTPYKTYpY, IICTABH Ta 1HII XapaKTEePHi O3HAKH.

1. lopeBoatoniiinmii eran. XapakTepHO PUCOIO IIUBIILHOTO MPOLIECY JOPESBOIFOIIH-
HOTO TIEPIOJy € TOCUTh OOMEKEHA KUTbKICTh JIOCIIIKEHB 1[bOT0 MPaBOBOTO siBuIla. OjHE 3
MEepUIOKEPET JOPEBOIIOMIHHOTO UBIIEHOTO Tporiecy — CTaTyT HUBUILHOTO CYIOYHHCTBA
1864 p.y§1,811,§ 14ct. 1; §4ct. 42; § 71 3 ct. 54; cT. 258, §§ 7 — 11 ct. 495 Bukopu-
CTOBYBaB TEPMiHH «II030BY», «IIO30BHE MIPOXAHHS», «IIPEIMET MO30BY», «IiJICTaBa I1030-
BY», «IliHa 1030BYy». [1,¢. 1,4, 5, 6,42, 124, 238 — 242, 638 — 640]. OqHak y miIpyqHUKaX
3 IIUBIJIBHOTO MPOIECY [[LOTO NEPioay MOHSTTS MMO30BY, SIK MPAaBHUJIO, HEe naBaiocs. Tak, y
OIHOMY 3 Haicrapmux miapy4yHukiB — Kypci nuBinsHoro npouecy K. Manumiesa, Buaa-
Horo B 1879 p., TepMiH «11030B» BXKHUBAETHCS B SIKOCTI YACTHHU MPEIMETa MPOIIECY, MOPSII
13 3aXMCTOM Ta JOKa3aMH, a B JISKUX BHIAJAKaX OTOTOXKHIOBABCS 3 NO30BHOIO BHMOTOIO.
3rigHo 3 podoramu K.K Masuiiesa, o308 € BAMOTOFO IIPO BU3HAHHS 1 IPUMYCOBE 3aJI0BO-
JICHHSI TIpaBa 3a JI0TIOMOTO10 Cyay a0 X MPO 3HUIICHHS ICHYIOUOTO CTaHy, 110 CYNePeuuTh
npaBy| 2, c. 128 — 132, 262 — 263].

VY Oinbw mi3HIX poOoTax BKe (HOPMYIIOETHCS MOHSTTS MO30BY Ta MpaBa Ha M030B. Tak,
€. A. Hedennes BBaxkae, 10 030B — 1€ CKapra, IpuHECeHa Cyay, B SIKiil M03MBay M03HAYAE
(baxTHYHI 1 FOPUINYHI MICTaBU CBOTO MpaBa 1 BUBOAMTH 3BiICK BUMOTY JI0 CyIPOTUBHHKA,
(dbopmyiroroun iX y BUDIAII IPOXaHHs, 3BEPHEHOro a0 cydy. [Ipu npoMy aBTOp BHIIIMB
30BHILIHIO (popMasibHY) 1 BHYTPIIIHIO (MaTepialibHy) CTOPOHY T030BY. DopMasbHy CTOPO-
HY BiH BU3HAUMB SIK AiSUIbHICTH MO3UBAYa, SIKa 3MYLIYE Cy A0 NPOLECYalbHOI MisSUIbHOCTI
Ta IPUBOAUTH 10 IEPEKOHAHHS CYZOBOIO OpraHy B IPAaBUJIBHOCTI HO30BHOT BUMOTH. BHy-
TPILIHIO K CTOPOHY M030BY CTaHOBHWJIA, HA HOT0 JYMKY, BUMOI'a NO3MBaya, i MparHeHHs
no ii 3uiticaenss [3, c. 149]. ABTop BBaXkaB, 110 TI030B MOXe OyTH Tpe sSBICHUU Tillb-
KH B TOMY BUIIQJIKY, SIKIIIO y ITO3WBaYa € BUMOTH JI0 CyIIPOTUBHUKA, KOJIM BUHUKAE CITip
mpo mpaso. I. M. EHrensmMan Ha3uBaB MO30BOM «KJIOTIOTAHHS 3alliKaBIEHOI 0COOM Tepe
JIepKaBor B 0co0i Cy[y Mpo BUAAYY Ha ITiJICTaBI BCEOIYHOTO PO3MIISAY CIIPaBH CYIOBOTO
pIlIeHHs, 10 Ma€ 3aKOHHY cHTy» [ 4, ¢. 233]. T. M. SI604YK0oB BU3HAYaB ITO30B K IIPOIIe-
CYaJIbHHH aKT, III0 BUpa)kae COOO0 BCTYI JIO TIPOIIECY OCOOH, siKa TPETEHIYE Ha OXOPOHY
a0o 3xilicHeHHs cBOTO mpaBa» [ 5, ¢. 91].

VY nmopmanpiromy mpoOiieMa 1MO30By Ta IMpaBa Ha MMO30B JociimpkyBanacs B. M. T'opao-
HOM, A. M. T'omemcTeroM, €. B. BackkoBebknm. Tak, B. M. ['opioH mizx mo30BoM po3ymiB
KJIOTIOTaHHS OIHI€1 0COOM TepeT IepKaBoro B 0C00i Cyay PO MPUHHSTTS CyI0BOTO PillleH-
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HA. [6, c. 4 —5]. A. X. [onpbMCTEH XapaKTepu3ye MO30B SIK 3BEPHEHHSI 0COOH 0 CYIy 3 TIPO-
XaHHSIM IIPO BU3HAHHS YU HEBU3HAHHS LUBUIBHOTO MpaBa abo mpas. Y NepuomMy BUMAIKY
— 3BaKAIOUM Ha X 3alepedeHHs, y APYroMy — 3Ba)KarouM Ha iX 3aTBEpAXKEHHS 3a c00010
CYNPOTHBHOIO CTOPOHOIO. [7, c. 136].

€. B. BacpkoBChKHIf BI3HAYaB 1M030B ¥ (hOpMaILHOMY 1 MaTepiaIbHOMY CEHCaxX, TOOTO
SIK TI0O30BHE MPOXaHHS Ta TT030BHY BUMOTY. OO0’ € THAaHHS ITMX JTBOX MOMECHTIB IT030BY /1aBa-
JI0 TIOHSTTS MO30BY B MPOIECYAILHOMY CEHCI, IKUH MpeicTaBisie co60io BUMOry y dhopmi
[T030BHOI BUMOTH (TI030BY B ()OPMAITLHOMY CEHCI1), TPO BUHECEHHS CY/IOM IIEBHOTO PIIlIeH-
u [ 8, c. 592]. Pa3zom 3 Tum €. B. BacbkoBChKHit BKa3yBaB, 110 T030B OAHOYACHO BUBYAETh-
Csl B IMBIILHOMY TIpaBi, MPEACTABISIIOYN COO0I0 BUMOTY, 3aCHOBAaHY Ha IIMBUILHOMY TIpaBi,
sIKa OTPUMYE MPUMYCOBE 3/[IICHEHHS 3a JIOTIOMOTOIO CYILY.

TakuM 9MHOM, OUIBIIICTD JOPEBONIOMIMHUX MPOLECYAICTIB BU3HAYAIO 1T030B AK 6U-
Mo2y nosueaua 00 cydy. MatepiaibHa CTOpOHA I030BY, SIK IIPABHJIO, HE BUIUIAIACS, a
SIKIIO 1 BUIUISIIACS, TO OTIOCEPEAKOBAHO, B paMKax BYCHHS MPO TPaBO Ha MO30B.

2. PaasiHcbkuii eram. Y 20-x pokax XX cropidus B Haylll IUBIJILHOTO MPOLIECyalib-
HOTO TIpaBa JIOCIiPKEHHs [T030BY Ta TpaBa Ha [1030B MTPOJOBKHIIINCS Ta 3HAYHO 301IbIIH-
nucs. BinpmiicTe aBTOpiB BU3HAYMIIOCS B Till YW iHIIIA Mipi Ha KOPHCTH ICHYBaHHS I0-
30By Ta IpaBa Ha MO30B B MaTepialbHOMY CeHCi (a00 MaTepiajbHOI CTOPOHH IO30BY).
Hesiki mporecyaticti 0auuiid KOTO TIJIbKU B SIKOCTI MiICTABHU MO30BY PO MPHUCYIKEHHS
(M. A. TI'ypBud), iHIII BBa)kaly, MO OyIb-SKAH MO30B y MPOLECYaIIbHOMY PO3yMiHHI
CIIUPAETHCSI HA 1MO30B B MarepianbHux ceHcl (A. @. Kiefinman, A. A. J1oOpoBoSIbCHKHUH,
I. A. Kepyoutic, [I. M. Yeuor). [Ipu niboMy Takox 0JJHOCTAHOIO Oyia JyMKa, 10 TI030B Y
MpolecyaJbHOMY CEHC1 ajpecoBaHUi Cyly,a B MarepiaJbHOMY — BiJINOBiJa4yeBi.

[lepeiinemo Tenep 10 GBI JOKIIAIHOTO aHATI3Y TOINISIIB PaASHCHKUX MPOLIECyaIicTiB
cTocoBHO 1iei Temu. Tak, y MigpyyHHKY 3 LUBUIBHOTO Ipolecy, BuaaHomy B 1928 p.,
A. I Tolixbapr BU3Hauae MO30B SIK BUMOTY, 3A1HCHEHHSI a00 BU3HAHHS SIKOi BUMArae Io-
3MBay y CBOEMY 3BEpHEHHI JI0 cyay. [1030BOM B 3aKoHi, sIK 3a3Ha4a€ aBTOP, HA3MBAETHCA 1
cama 1o30BHa 3asiBa (ycHe abo nmuchMoBe 3BepHEeHHs) [9, ¢. 149]. M. A. ['ypBuu cripaBe/-
JIMBO, HA HaIIy TYMKY, CTBEP/UKYBAaB, IO MIO30B Y MarepialbHOMY 3HAUCHHI MOB’SI3aHHUN
TIJIBKH 3 MTO30BOM IO MPUCYIDKEHHS; 1HIII BUJM MO30BiB (PO BU3HAHHS Ta MEPETBOPIO-
BaJIbHI) IPEACTABIISIIOTH COOO0I0 BUKIIIOYHO MPOLIeCyaIbHi IHCTUTYTH, K1 HE MarOTh Oe3110-
cepenHboi miacTaBu B npuBarHoMy npasi [10]. JloBeneHHIO 1i€i TOYKH 30py MPHCBSYCHA
MIPAKTUYHO BCS Horo ¢pyHaameHTaibHa podora «IIpaBo Ha m030B».

Onnak, aHani3yroud oro OuIbII Mi3HI poOOTH Ta 3amponoHoBaHi AediHiLil, He MOXHA
OZIHO3HAYHO BB@)KaTH, IO BiH HE BKJIOYaB BUMOI'Y IO3MBaya /10 BiAINOBijaya B 3arajb-
HE TIOHSATTS HO30BY, CTOCOBHO BCix Horo BuuiB. Tak, B poOoti «BueHHs npo 1mo30B» Ha
CTOp.S BIH MHCAaB, IO TO30B Yy MPOLECYaJbHOMY 3HAu€HHI SIBJISiE COOOI0 3BEPHEHHS 10
Cyy 3 BUMOTOIO IIPO 3aXHCT MOPYLIEHOro ab0 OCKap»KEHOro cy0’€KTMBHOIO IpaBa abo
OXOPOHIOBAHOI'O 3aKOHOM iHTepecy. Ili cy0’eKTUBHMM IPaBOM TYT PO3YMIIOTHCS IpaBa,
10 BUITIMBAIOTH 13 MIUBUTHPHUX, CIMEWHO-IIUTIOOHUX, TPYIOBHX 1 PAIrOCITHUX MTPABOBITHO-
cuH. Ha cTopinkax Ti€i sk poOOTH aBTOp AaBaB W iHIIE BU3HAYEHHS MO30BY: 3BEpPHEHA 10
CyIly TepIoi iHCTaHIlii BUMOTa PO 3aXUCT CyAOM IMBIILHOTO TTPpaBa a00 OXOPOHIOBAHOTO
3aKOHOM IHTEPECY OIHUM i3 BCTAaHOBIEHMX 3aKOHOM CIIOCO0IB Ha ITiJICTaBl 3a3HAYCHHUX Y
3asBi (DaKTiB, 3 TKUMH [TO3UBAY ITOB’SI3y€ CBOE IIPaBO BIMOTH JIO BiIOBigava.
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Tt pagsucekuit BueHud B. I1. Yanypckuil TakoX roBOpUTH IMPO IMO30B y Ma-
TepiaIbHOMY 1 TIPOIIECYyalbHOMY 3HAUCHHSX, IIPUUOMY IT030B Y MaTepiaIbHOMY CEHCI €
CKJIaJIOBOIO YACTHUHOIO CyO’€KTHBHOTO ITMBLIHHOTO TpaBa. Y IOMY CEHCi IO30B € iH-
CTUTYTOM MaTepiajbHOIO IpaBa, 3a HOPMaMH SIKOTO BU3HAYAIOTbCA YMOBHU Ta IOPSAIOK
HOro BUHUKHEHHS Ta 31ilcHeHHA. Ha n1yMKy BU€HOro, 10 1HCTUTYTIB NPOLECYaIbHOIO
rpaBa MOXe OyTH BiJIHECEHU JIUIIE MO30B, SKUH PO3yMI€ThCS K 3aci0 3aXHCTy IpaBa
(mo30B y mporecyansHoMy 3HadeHHi) [11, c. 159]. Sk omHO9acHe 3BepHEHHS MO3WBava
JI0 cymy Ta BigmoBimada crpuiiManu 1mo3oB A. @. Kneituman 1 A. A. JoOpoBOIBCHKUTA.
A. ®. KieitHMaH 3a3Ha4aB, 110 MO30B SIBJISIE COOOK0 €IMHE MOHATTS, aje BiH Mae JBi
cTOopoHH. BuMora 1o cymy mpo 3axucT mpaBa CKIagae MpOoIlecyalbHy CTOPOHY I030-
By, MOB’si3aHY 3 BHMOTOIO TI03MBava JI0 BiJIOBijgaya, sika Mae MarepiaJibHO-IIPaBOBE
3HayeHHs [12, c. 147; 13, c. 42]. llpu npomy A. @. KneliHMaH KpUTHUKYBaB CTaBICHHS
B. I1. Yanmypckoro 11010 Horo BU3HAYEHHSI TO30BY B MaTepiallbHOMY CEHCI K Cy0’ €KTHB-
HOTO MPaBa, PO SIKE MU MUCAJIN BUIIIE.

A. A. lobpoBoibcbkuii (opMyITIOBaB CBOIO MO3HUIIIIO TAKUM YHHOM, LIO MPOIeCcyalib-
Ha CTOPOHA IT030BY — 1€ BUMOTa JI0 Cy/Ay PO PO3MIISi Ta BUPIIICHHS CIIOPY MPO MPaBo 3
JOTPUMAaHHSIM BCiX MpOIeCyallbHUX TapaHTii JJsl CTOpiH, BCTAHOBJIGHUX 3aKOHOM. Ma-
TepiaJIbHO-ITPaBOBa CTOPOHA — 1€ BUMOTA JIO BI/IMOBIa4a PO BUMHCHHS MEBHUX Jiil Ha
KOPHCTB 1Mo3uBava abo Mpo yTPUMaHHS BiJ Ail, 0 TEPEIIKOKAIOTh, 3aBa)KalOTh MO3UBA-
4y HOpMaJIbHO 3/11HCHIOBATH CBOE MpaBo. B iHmIiit podoti A. A. JloOpoBoibCchbkHii Ha3UBaB
MO030BOM TpeJi’sIBIICHY 0 CYAY AJISl PO3IVISLY 1 BUPIIICHHS B IEBHOMY MPOLECYabHOMY
MOPSIJIKY MarepialibHO-IIPaBOBa BUMOT'Y OJiHI€T 0COOM JI0 1HIIOI, [0 BUILUIMBAE 3 CIIPHUX
MarepiaJbHO-IIPAaBOBUX BiJHOIICHb, 3aCHOBAHMWX Ha TMEBHUX IOpUAWYHUX (akrax . [lpn
upoMy A. A. JIoOpoBOJIbCEKHI BKa3yBaB, 110 HE MOXKHA 3MIILTyBaTH BUMOTY 1 TI030B Y Ma-
TepiadbHOMY ceHci. OcTaHHI BUHUKAE JIMIIE TO1, KOJIU € TIePeIyMOBH MpaBa Ha Ipe’ siB-
JICHHS TI030BY; & JI0 LbOTO BiH iCHY€ Yy (OpMi JIUILIE BUMOTH.

BuUKITIOYHO SIK 10 IHCTHTYTY MPOLECYaIbHOTO MpaBa J0 M030BY (POPMaILHO IMiIXOANB
iHmmi pagsacekuit BueHunii — K. C. FOnenbcon. I1o30BoM BiH iMeHYBaB 3BEpHEHHS IOpPH-
JUYHO 3aiHTEpEeCcOBaHOI 0COOM JI0 CyAy 3 BUMOTOIO PO PO3INISA] i BUPILICHHS! Marepiaib-
HO-IIPABOBOTO CIIOPY MO3MBava 3 BiANOBigadeM IUIIXOM BHU3HAHHS HASIBHOCTI (BiACYTHO-
CTi) MDXXK HUMH NPAaBOBIAHOCHH UM NPUMYCY BiINOBia4a 10 BUKOHAHHS HAJIC)KHUX HOMY
000B’513KiB, 00 MPUNUHEHHS (3MiHM) MPAaBOBIAHOCHH CTOPIH 3 METOIO 3aXHUCTy IIPaB Ta
iHTepecis nmo3uBava. [1o3oB B marepiansHoMy cenci K. C. FOnenbcoH BBakaB iHCTUTYTOM
LUBUIBHOTO MPaBa, a TOMY BBaXKaB HENPABWJIBHUM CTaBUTH HA OIUH PIBEHb BUMOTY IO-
3MBaya A0 Cy1y Mpo MpaBoCyAas 1 mependadyBany, 3 TOUKU 30py 1l OOIPYHTOBaHOCTI, BH-
Mory 1o BiamoBiga4a [14, c. 199 — 200]. Ognak K. C. KOnenbcon y cBoiii pob0Ti 30BCiM
HE BHUCJIOBJIOBABCS Ha KOPUCTH TOTO, IO B MPOLECi NO3MBaY HE agpecye CBOIO BUMOTY
BiJIMOBi/1ady, HABITAKH, BiH MiAKPECIIOBAaB, [0 BUMOTa JI0 CY[y i A0 BiJIOBiIa4a CITiBBij-
HOCSITBCS K (pOpPMa 1 3MICT, 1 1110 TI030B € IPOIIECYaTbHOI0 (JOPMOIO MaTepialbHO-ITPaBOBOT
BUMOTH [103WBaYa JI0 BiAMIOBigaya.

Bucnosxu. Ha migcraBi nmpoaHai3oBaHUX JOKTPUHAJIHHHUX TMOTISIIB MOXHA 3pOOHUTH
BHCHOBOK IIPO BiIHECEHHS BU3HAUEHHSI IIOHSTTS [I030BY Ta IpaBa Ha I1030B 3a HACTYITHUMHU
KPUTEPIAMU: 3 SKOI MTO3HIIIT — MamepianbHo-npasosoi abo npoyecyaibHoi — PO3TIIIA€THCS
T030B, B SIKOMY CITiBBIIHOIIIEHH] 3HAXOAUTHCS B TIO30Bi MarepiasibHe 1 mporecyaibHe.
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[epcneKTHBOO MOJANBINUX PO3BIAOK Y JIAHOMY HANpSMKY € JIOCHIPKCHHSI HACTYII-
HOTO eTaIly PO3BHUTKY MPABOBUX BYEHB III0JI0 BU3HAYCHHS MOHSTTS MO30BY Ta TpaBa Ha
II030B, a cCaMe — Ha CYJacHOMY eTaIri, 0a3ylounch Ha HAyKOBUX PO3pOOKaX YKpaiHCHKHX
BUCHUX-TIPOIIECYATICTIB, SAKi IIAHY€ETHCSA 3pOOUTH Y HACTYITHUX HAYKOBUX CTATTSX.
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Koasinuna H. I'. MUcropuyeckue 3Tanbl pa3BUTUSA yueHHUI 00 HCKe M paBe HA HCK HA TePPUTOPUH
coBpemennoii Ykpaunbl / H. I'. Kosisinuna // Yuensle 3anuckn TaBpuuecKoro HaloHaIbHOTO YHUBEPCUTETA
uM. B. U. Bepnanckoro. Cepust «tOpunndeckne Hayku». — 2013, — T. 26 (65). — Ne 2-1. — Y. 1. — C. 54-58.

B craree uaer peub 00 UCTOPUYIECKUX ITAMAX PA3BUTHUS MPABOBBIX yUEHHH OTHOCHTEIBHO OMPEAETIECHHS
MOHATHS MCKa U IIPaBa Ha MCK. AHAJIU3UPYIOTCS JAOKTPUHAJIbHBIE B3I/l JOPEBOJIIOIUOHHBIX, COBETCKUX
1 COBPEMEHHBIX YKPaWHCKUX YUCHBIX-IIPABOBEIOB, BEIACIIIIOTCS XapaKTepPHBIE YePThl HCTOPUIECKUX ITATIOB
Pa3BUTHS MIPABOBOI JOKTPUHBI, JETAIOTCS BBHIBOABI O BOSHMKHOBEHUH M Pa3BUTHH MHCTUTYTa IPaXJaHCKOTO
HCKa KaK CPEe/ICTBA 3aIlUThI [IPaB U UHTEPECOB rPaXkJaH.

Kniouesvie cnoga: nck, mpaBo Ha UCK, 0OpAIIEHNE B Cy/ C HCKOM, TIPEABSIBICHHIE HCKA.

THE HISTORICAL STAGES OF DEVELOPMENT OF THE TEACHINGS ABOUT THE CLAIM
AND THE RIGHT OF ACTION ON THE TERRITORY OF MODERN UKRAINE

Koliadina N. H.
National University «Odessa Law Academy», Odessa, Ukraine

The article deals with the historical stages of legal doctrines concerning the definition of claim and right
of action. Analyzes the doctrinal views of pre-revolutionary, Soviet and Ukrainian contemporary jurists,
distinguished features historical stages in the development of legal doctrine, conclusions about the origin and
development of the institute civil action as a means of protecting the rights and interests of citizens.

The purpose of the article is to study the first stages of development doctrinal beliefs domestic jurists
regarding the definition of claim and right of action, analyzes the historical stages of the emergence and
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development of the institute civil action as a means of protecting the rights and interests of citizens. Action as
a remedy violated or disputed rights is a unique institution of justice and defines the framework and design of
civil process. In the context of research institutions and the right to claim it interested as universal procedural
remedies, because through these legal institutions is a litigation and are protected subjective rights and legal
interests. During the development of science Ukrainian civil procedural law among the jurists were lively
discussions about what is meant by the claim and rights to it, how to determine their structure, grounds, and
other characteristics. The article is based on the analyzed doctrinal beliefs can conclude that attributing the
definition of the claim and right of action on the following criteria: from which position — substantive or
procedural — is considered an action in which the claim ratio is substantive and procedural.
Key words: the claim, the right of action, the appeal to the court, filing a claim.
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